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RE MUR 5991 (U.S. Term Limits)
Dear Mr Jordan,

US Term Lumts (“USTL”), through counsel, hereby responds to the complamt
filed agmnst 1t by Citizens for Responsibility and Ethics in Washington (“CREW™),
Melame Sloan and Doug Staggs The complamt mvolves a videotape wiuch USTL
created to thank former Congressman Bob Schaffer for his position on the 1ssue of charter
schools The CREW complaint alleges that the Schaffer videotape constitutes “express
advocacy” and, therefore, that the cisplay of the videotape represents an independent
expenditure that should have been reported to the Federal Election Commussion The
complamt further alleges that the disclmer on the videotape finls to comply with FEC
regulations governing “express advocacy” commumcsations These allegations are
mentiess 1n regard to the videotape and disclaimer as those 1tems were produced and
cusplayed by USTL

The Schaffer videotape was created at the direction of USTL for use in televison
spots on Colorado television broadcasts and for use on USTL’s webmite The video run 1n
TV spots m Colorado contamed no words of “express advocacy” and no expressions of
“express advocacy ” Only when the video was posted on the YouTube website at
hitp /iwww youtube com was the headng “Bob Schaffer for Senate™ erroneously placed
m conjunction with the video The attachment of the “Bob Schaffer for Senate” caption to
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the video was done without USTL’s direction or knowledge and the YouTube posting of
the video by USTL was taken down as soon as USTL learned that the captioned version
was appeanng on the YouTube website

Absent the “Bob Schaffer for Senate™ caption, the USTL video had no “express
advocacy” sttnibutes and neither the video nor the disclairmer on the video were subject to
sny FEC regulations or reporting requirements Since the caption was erroneously
sttached to the video without USTL’s knowledge and smce USTL took down the
YouTube posting as soon as USTL became aware of the caption, the CREW complant 18
not worthy of investigation and USTL should not be subjected to any action by the FEC
other than disrmissal of the CREW complamt

The USTL Schaffer Video

In March 2008, USTL had a video titled “Thanks Bob Schaffer” created to be
used m television spots m Colorado and on USTL’s website That video contamed no
“express advocacy” and the title to be appended to the video, “Thanks Bob Schaffer,” did
not constitute “express advocacy "

The video, with sudio content, 1s just as described m paragraph 9 of the CREW
complamnt The video shows images of several children and a parent prusing Bob
Schaffer and saying

Today, we have more charter schools thanks to Bob Schaffer Thanks, Bob'

Thanks, Bob' Thanks, Bob' Thanks, Bob' Thanks, Bob! We couldn’t have done 1t
without you Thanks for standing up for us Even when 1t was really, really hard
Bob does the nght thing Bob keeps us promises Thanks, Bob Schaffer, for
giving my dsughter a chance Bob Schaffer heiped create the Colorado Charter
School Act Tell Bob to keep giving us real education options Thanks, Bob!
Thanks, Bob!

Toward the end of the video, the words “Bob Schaffer” and “Real Education Options™

move across the screen

At the end of the video, & written disclaimer appears, which reads *“Pmd for by
US Term Limits US Term Limts 1s responmble for the content of this advertising Not
authonzed by any candidate or candidate’s commuttee U'S Term Limuts does not
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endorse candidates for public office ” USTL's Internet address, termlimmits org, appears at
the top of the screen
The video, n this format, appeared m TV ads placed 1n Colorado

The YouJube Posting

On March 26, 2008, USTL mstructed one of its vendors, Political Medsa, Inc , to
post the “Thanks Bob Schaffer” video on the YouTube webaite As part of that effort, a
link to the YouTube posting through the USTL website also was created (USTL had
previously created a separate page on the USTL website, which was titled “Thanks Bob
Schaffer,” and that was the USTL website page on winch the YouTube posting was
embedded) The mstructions given to Political Media, Inc by USTL were only to post the
“Thanks Bob Schaffer” video on YouTube and to create the Imk to the USTL website
USTL gave no instructions to title the video “Bob Schaffer for Senate " See letter from
Larry Ward, Premdent, Political Media, Inc to US Term Lamts, sttached

A temporary worker for Poitical Media, Inc , named Theodora Blanchfield, was
assigned the actual task of uploadmg the USTL's Schaffer video to the YouTube website
Although she was not mstructed to title the video, “Bob Schaffer for Senate,” she cid
append that title to the video when she uploaded 1t to the YouTube webmite She did not
advise Larry Ward, the premdent of Political Media, of the title that she had appended to
the video when she provided Mr Ward with the URL address for the link to the YouTube
webaite That was the ink that was provided to USTL's website editor for use m making
availabihity of the video known on USTL's webmite Affidavit of Theodora Blanchfield,
attached

When the link was posted on the USTL website, the link appeared on a page titled
“Thanks Bob Schaffer ” Nowhere on the USTL webmite were dusplayed the words or title
“Bob Schaffer for Senate "

USTL was not aware that the video posted on YouTube bore the title “Bob
Schaffer for Senate™ until Apnil 9, 2008, when a USTL representative was contacted by a
Journghst inquining about the complamnt that CREW filed with the FEC Immediately
upon sscertammng that the YouTube postmg did indeed appear under the title “Bob
Schaffer for Senate,” USTL csused the USTL posting to be removed from the YouTube
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website The removal from the YouTube webarte also resulted 1n causing the link on
USTL’s webaite to take the viewer to & message on the YouTube website stating “We're
sorry, this video 1s no longer available " Thus, the hink of USTL’s website no longer took
a viower to the “Bob Schaffer for Senate™ version of the video The hink on the USTL
website also has now been removed

The effect of the removal on the YouTube webate 18 that, 1f a viewer accesses the
URL address set forth m the CREW complunt at paragraph 8,

( ) itube s/TermlL 1deos), the viewer will see the words “this
account 18 closed ” (A copy of the screen that appeared at that URL address on Apnl 16,
2008 13 sttached)

USTL has taken all effective actions that 1t can to remove the Schaffer video from
USTL'’s website and from any USTL-sponsored displays on the YouTube website

The CREW complamt erroncously states that the Schaffer video accompanied by
the title “Bob Schaffer for Senate™ appeared m the television advertisements that were
run by USTL Paragraph 8 of the CREW complamt states * U S Term Limts began to
air a televimon advertisement that expresaly advocates the election of Bob Schaffer "
and alleges that that “television advertisement 19 available at [the YouTube webpage
address) ™ In paragraph 17 of 1ts complamt, CREW again erroneously alleges that USTL
“labeled” the “broadcast ad with the phrase, “Bob Schaffer for Senste video *”

As demonstrated herem, the television broadcasts of the Schaffer video by USTL
were not accompamed by any words or expressions of advocacy and are not subject to
FEC regulation Only the YouTube posting of the video contained the title “Bob Schaffer
for Senate ”

When the video was posted on the YouTube website, a temporary employee of
one of USTL’s vendors mistakenly added the title “Bob Schaffer for Senate” to the video
and, by doing 50, may have injected content that might subject the video to exammnation
under FEC regulations The title of the video was not placed there by USTL and was not
mtended by USTL When USTL became aware of the title, USTL mmedaately took
action to remove all USTL-sponsored displays of the video For the brief ime that the
video with the “Bob Schaffer for Senate” titlc was available on USTL's website or
USTL's posting on YouTube, the expenditure nvolved was mmmal

18D /WY FOLRUIDE COTYY LB

1



29044222673

WiserER, CHAMBERLAIN & BEAN

The facts 1n the present situation are simlar to those m MUR 5919 In that MUR,
a corporate email contmmng express advocacy was mustakenly distnbuted by a corporate
employee The corporate employee had not been mstructed to mclude the express
advocacy message m the outgoing emal and the corporation, immediately upon learning
of the erroneous mailmg, took steps to rectify the mituation The Commssion determmed
that the complamt agmnst the corporation should be dismissed In an accompanyng
Statement of Reasons, four Commssioners explamed that the corporstion’s rapid
response upon leaming of the erroneous email distnbution, the mumimal costs mvolved,
and several other factors that the Commission may conmider under 1ts Statement of Policy

KOSAIGINS LOMMUSNION ACHON 1N IVAUSTE &1 LS 11t NASE 1N t0¢ EnIorcemeant F'Toces
warranted dismussal of the complant as aganst the corporation (A copy of the Statement
of Reasons n MUR 5919 1s attached)

Many of the same and simlar factors are evident 1n the situstson mvolving USTL
and the Schaffer video and the Commussion and the Office of General Counsel, m the

exercise of prosecutonal discretion, should cismiss the complaint 1n this matter

Frank M Northam
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FEDERAL ELECTION COMMISSION OFF ICE&F“gE EERAL
909 E Street, NW
Washington, DC 20483 8 MAY -5 Al u8

STATEIENT OF DEBIGNATION OF OOUNBEL

MUR#®_5991
NAME OF COUNSEL ___ Prank M. Northam-

FIRM __Webiter, Chamberlain & Bean
ADDRESS 1.:147 l;ennsylvanu Avenue, WW, Suite 1000

| W
___ Washington, DC 20006
TELEPHONE- OFFICE (202 ¥785-8500_
FAX (202 ) 835-0243

The above-named indvidual and/or firm is hereby designated as my
counsel and i1s authonzed to receive any notifications and other communications
from the Commission and to act on my behaif before the Commission

RESPONDENT/CLIENT, 4) J / IAm ﬁ), A@l/

(Please Print)
Nooress___ 7700 Maw SF- % 303
Fa /2,\, VA 22032 -

M ——
BusiNess(AZ23) 3 F3- ©O%P07

information s baing sought as pert of an nvestigabion beng conducted by the Federsl Election
Commuss:ion and the confidenbiakty provissons of 2U 8 C § 487g(a){12)(A) apply Tius saction
prohsbits making pubkc any mvestigabon oonducted by the Federal Elechon Commssion without
the express writian consant of the person under mvestigation
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. FEDERAL ELECTION COMMISSION
WASHINGTON, DC 2046

SENSITIVE

BEFORE THE FEDERAL ELECTIONS COMMISSION

‘Rhode Islanders for Jobs and Tax Relief, Inc.,
and Paul Pezzslla

e S el

MUR 5919 (Pre-MUR 444)

STATEMENT OF REASONS OF CHAIRMAN ROBERT D. LENHARD,
VICE CHAIRMAN DAVID M. MASON AND COMMISSIONERS HANS A. vou SPAKOVSKY
AND STEVEN T. WALTHER

This matter anses from self-reporting by Harrsh’s Entertmnment and its wholly owned
submidary Rhode Islanders for Jobs and Tax Rehef, Inc (“RIOTR™) The respondents are RUTR and
Paul Pezzella, an mndependent contractor who managed RIJTR's day-to-day operations The Offics of
Genersl Counss! (“OGC™) recommmended dismssing tius matter ss to both respondents with
admomshment ' The Commusnon unammonaly accepted the recommendations of OGC, except that st
diszmssed thus matter as to RUTR without admomshment ?

I. BACKGROUND

Internal controls at ROTR prolubited employess and mdependent contractors, meluding
Pezaells, from pessing out campaign matenals or otherwise advocatng for cancidates while working
In edditron, RUTR conducted comphance traumng, winch Pezzells recsrved and whach directed
employees and mdependent contractars not 1o advooats on candidates’ behalf® Nevertheless, on
November 4, 2006, Pexzells, who ran RITIR's day-to-day opershons,* sent a corporate o-mal to about
17,000 addresses on an RUTR maling hst expressly advocsting the election of a clestly :dentified
foderal canchdate * Withm less than two hours of the Pezzells o-mml, RUTR o-mailed a retraction to
all recipients of the ongnal o-mal and mformed them that RUTR had not suthonzed the onginal The

! Proposed Factual & Lagal Analyss ("FLA™) at 4-S (May 8, 2007)
1 Votmg affirmatively were Chaurmen Lanhard, Vice Chaxrmun Mason, and Conumessioners von Spakovaky, Walther, snd

Weanksub At ths tume of the vote on ths matier, and ot present, the Comumason 1 composed of five members, sncs one
pomtion has besn vecast mnce Mawch 15, 2007

3 Subsmsmson of Davad Satz, Harrah's vice prendent of governmenta] relations, st 2 (Nov 30, 2006), exted = FLA at 2
‘FLAm}
S u2
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Statement of Ressons m MUR 5919
Page2 of 3

corporation then repnmanded Pezzella on November S, contacted the Commission on November 6,
and Iater provided a detauled submssion to the Commssion *

I1. DISCUSSION
The Federal Elechon Campagn Act,2USC lﬂldq (“FECA™), prolubsts corporshions
from making expenditures,’ mdopendent m connechion with foderal eloctions

mcludimg expenditures,
Id § 4415(s) (2002), see Austin v Micingan Chamber of Commerce, 494 U § 652, 657-66 (1990), ¢f
First Nat'l Bank v Belloth, 435U 8 76S, 784-85 (1978) Because the corporats ¢-mel Pezzella sent
expressly advocated the election of & foderal candidate, the o-mml was an expenditure that FECA
prohubets

OGC recommended that the Commussion disnmss tins matter, admomsh both Respondents, and
close the file. OGC"s recommendation took mto account the fact that (1) RITIR had made ressonable
efforts to prevent employces and consultants from violating the law m thus respect, (2) Pexzella’s
single e-mail was a hnnted use of corporate resources, (3) RITIR responded promptly, (4) RITIR
subsequently swiftly investigated the matter and reported sts findings to the Comnsmnon, and (5)
RITIR hkely wil ot mvolve itself m future federal clections  See Policy Regarding Self-Reporting of
Campaign Finance Violations (Sua Sponte Submisnions), 72 FED Reo 16695, 16696-97 (F E C. Apnl
S, 2007), Statement of Pohicy Regarding Commn Action in Matters at the Imtial Stage m the
Enforcement Procsss, 72 FED REG 12545, 12546 (FE C March 16, 2007).”

OGC'’s reasonmng supporting dusrmssal with admomshment 15 correct when apphed fo the
mdividual respondent, Pezzella, who fully deserved admomshment However, the corporatioh steelf
did not suthonze the corporate expenditure. The mndivadual respondent was solely responsible for the
o-mal m question, RUTR advised Inm at Joast twice not 10 take part :n cancidates® campaigns,'® snd
the e-ma1l violated both RUTR pobicy and FECA The Commssion agreed with OGC's
recommendation that this matter should be dismased with respect to RIJTR for all of the reasons
described sbove, but concluded, especially m view of the corporshion’s comprehenmive and swift
response, that sn admomshment 10 RUTR was unwarranted  Ses Statement of Policy Regarding
Comm 'n Action in Matiers at the Ininial Siage m the Enforcement Process, 72 FED RBG at 12546, In
re Kirk Shelmerdine Racing, LLC, Matter Under Review ("MUR"™) 5563, Statement of Reasons
(“SOR") of Comen'r von Spakovsky at 1, 5-6 (F BEC Sept 29, 2006) (reyectng admomshument of
corporshion, m part because the value of its mdependent expenditure was substantially lower then what

T Defined m2USC § 431(9) (2002), 208 ganerally McComnell v FEC, S40U S 93, 191-92 (2003), cased an Andorson v
Spear, 356 I 3d 651, 663-66 (6ch Cr ), cort domed, 543 U 8 956 (2004), FEC'v Massackusetts Cotmens for Life, Inc, 479
US 238, 24849 (1906) (citmg Buckiey v Vales, 426 U 8 1, 42, 44 » 52, 30 (1976)), Canter for Indivdusl Freadom v
Carmouchs, 449 F 3d 655, 665 & n 7 (Sth Car 2006) (crtwg Andersom, 356 F 3 at 664-65), covt domed, ___ US __,
1278 Ct 938 (2007), Pohscal Commuies Stotus, 72 FED RN0 5595, $597 (FE C Peb 7,2007)

' Defined m2U S C § 43317
"Ses FLA®4-S
P Seenprant |
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OGC had ongmally calculsted),' s re Local 21, Untted Assoc Plumbers, MUR 5523, SOR of
Charman Thomas, Vice Chaxrman Toner & Comm®rs Mason, McDonald & Wemtrsub at 1-2 (FE C
Sept 21, 2005) (regectng admomsiing & umon for using its website 10 expressly advocate the election
of, and sohcit contnbutions for, 8 federal candadate, because the “webmte’s relstively small amount of
uﬂcdhm'-mmdaﬂnmnmqummaqmmmd
the spparent violation was mmimal and that the expenditures . . were noghgible”),'2 Jn re Wisconsn
Right to Life, Inc, MUR 5522, SOR of Vice Chaxrman Toner st 1,3 (FE C Feb 18, 2005) (regectmg
mm"u‘gmmmnfnudmmyhmmy.hm
were de mnims) o

- hmmmwmmmwhmn
that 1t may duscourage other corporstions 1n sumlar circumstances from self-reporting G Pohicy
quqmmmmmwmmnm RBG at

September 27, 2007 Y
%ﬁe@—' David M Mason
Charrman Vice Charman
A von Stoven T Walther
Comxmanoner Conmmsnoner .

" Avaslable at bitp*/feqs sdrde com/eqedocs/00005876 pdf (all Internst stes viswed June 7, 2007)
B Avaiable at hitp /feqe sdrdc com/eqedoca/00004922 pdf

¥ Svasiobls ot Mip Heqs sdrds com/eqedoc/00002E04 pdf In & separsis comtaporaneons action, Wisoousm Raght to Lt

contended 2 wes 20t a “quahfied acuprofit corporstion”™ under Comomenon reguletions  Ses Wisconsm Right te Life, Inc

v FBC, 466 F Supp 2d 195, 1972 2(D D C 2006) (citmg 11 CFR § 114 10(2002)), af"d, 551 U S ,1278Cx

2652 (2007), s0¢ generally Jn re Jervy Falwell Muustrees, Inc , MUR 5491, SOR of Vice Chuxrman Tomer & Commn'rs

m:nuasc mu.z::)munummmm-
com/eqedoca/0000467D



